INDEX. 


ABATEMENT. 
PRACTICE IN SUPREME Court, 29. 


ADMINISTRATOR. 
ESTATES OF DECEDENTS. 


AFFIDAVIT. 
ATTACHMENT, 1, 2. 
PRACTICE IN SUPREME CotRrt, 6 


AGREEMENT. 
PRACTICE IN SUPREME CowRrrt, 1. 


AMENDMENT. 

1. Permission given by the court to amend pleadings after both par 
ties have announced ready for trial, though an irregularity not warranted 
by law, furnishes no ground for reversal, when no time is asked by the 
party objecting to meet a new issue presented by the amendment. Col- 
lins v. Box, 190. 

2. The District Court may amend its judgment upon the notice con- 
templated by Article 51, Paschal’s Digest, being given to the party to be 
affected by the amendment, even after the intervention of a term since 
the original entry. Russell v. Miller, 494. 

3. Such amendment may extend to entering judgment against a party 
not affected by the original entry, when authorized by the verdict and 
former proceedings in the case. Id. 

4. If an amendment be made to a judgment rendered in a cause ap- 
pealed from a justice’s court, and it is made in such manner as to de- 
prive a party of any substantial right which accrued to him after the 
trial on appeal, the action of the court in making the amendment would 
be subject to revision by this court on appeal. Jd. 


APPEAL. 
HaBeEas Corpvs, 1. JURISDICTION, 2, 4, 5, 6. 
INDICTMEN7, 3, 4, 5, 6, 7. PRACTICE IN SUPREME CouRT, 
34, 35. 
1. Appeal does not lie from the refusal of a district judge to grant a 
writ of habeas corpus. Thomas v. The State, 6. 
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APPEAL— Continued. 

2. Since the ratification of the amendments to the Constitution, on the 
twenty-fourth of January, 1874, the allowance of an appeal in criminal 
cases by one of the justices of the Supreme Court is unnecessary. 
Smyrl v. The State, 121. 

3. When the time for perfecting an appeal from a judgment of the Dis- 
trict Court rendered in a criminal cause had not expired before the twenty- 
fourth of January, 1874, the party was entitled to an appeal, without its 
previous allowance by one of the justices of the Supreme Court; he was 
relieved by the ratification of the amendments to the Constitution on 
that day from the condition previously annexed to his remedy. Jd. 

4. The defendant in a criminal case cannot appeal until a judgment of 
conviction is entered (except in a matter of habeas corpus). Mayfield v. 
The State, 289. 

5. The act of November, 1871, regarding appeals, is inoperative in ap- 
peals from interlocutory judgments. Dial v. Collins, 367. 

6. The action of the District Court in granting a motion for new trial 
is not a judgment final €rom which an appeal can be taken, nor is this 
rule varied by the fact that two new trials had before been granted the 
appellee. Jd. 

7. Distinguished from McKean v. Ziller, 9 Texas, 58; and Warner y. 
Bailey, 7 Texas, 520. Jd. 

8. It is the duty of a party prosecuting an- appeal, and of the district 
clerk who prepares the transcript, to see that the same is methodically 
arranged and properly indexed. Beale v. Ryan, 399. 

9. Where the record contains no statement of facts, or bill of exceptions 
taken to the action of the court below, alleged error in overruling an ap- 
plication for continuance and refusing to amend the judgment will not 
be considered on appeal; nor will a protest against the action of the 
court, filed among the papers and not signed by the judge, be regarded 
Davis v. The State, 478. 

10. An ambiguous or imperfect entry on the judge’s docket, indicating 
an appeal, will not supply the place of a notice of appeal given in 
open court and entered of record. Forrest v. Rawlings, 502. 


APPEAL BOND. 

JURISDICTION, 6. 

PRACTICE IN SUPREME Court, 34. 

1. Theact of May 3, 1871 (Paschal’s Digest, Arts. 6180-81), was intend- 
ed to apply to cases arising after its passage, and a compliance with its 
provisions could not legalize an appeal from a judgment previously ren- 
dered, when the time prescribed for executing bond had expired before 
its enactment. Halloran v. T. & N. O. R. R. Co., 465. 

2. Distinguished from Shelton v. Wade, 4 Texas, 148. Jd 


ARREST. 
CRIMINAL PROCEDURE, 3, 4, 5. 
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ASSAULT. 
CRIMINAL PROCEDURE, 6, 7. 
EVIDENCE, 2, 19, 20, 21, 22, 23. 
RAPE, 4, 5. 


_. ASSIGNMENT OF ERRORS. 
PRACTICE IN SUPREME Court, 35. 


ATTACHMENT. 

1. An affidavit for attachment on the ground that the defendants “are 
about to transfer their property or dispose of the same,” etc., is insuffi- 
cient. Carpenter v. Pridgen, 32. 

2. In an affidavit for attachment it is improper to allege disjunctively 
two distinct causes indicating the fraudulent intent of the defendant. Id. 


ATTORNEY. 
PLeEApIne, 5, 6. 


BAIL. 
CONSTITUTIONAL Law, 1. 
CRIMINAL Law, 2. 
PRACTICE, 2. 


BAIL BOND. 
JURISDICTION, 10. 
PRACTICE, 5. 
PRACTICE IN SUPREME CouRT, 2, 3. 


BILL OF EXCHANGE. 
LE?PTER OF CREDIT, 1, 2. 
Protest and notice are not required by the laws of Texas or commer- 
cial law to charge the drawer when it is shown that he had no funds, 
or had drawn without authority. Armendiaz v. Serna, 292. 


BURDEN OF PROOF. 
. Fravup anp Fravuputent Conveyances, 4 
WILLs, 2. 
The formal burden of proof in trials directly upon the probate of 
the will, whether in the court of probate or upon appeal, is upon the ex- 
ecutor, or those who set up the will. Beazley v. Denson, 416. 


CHALLENGE. 
PRACTICE, 3}. 


CHARGE OF COURT. 
Criminal Law, 4, 10, 11, 13. PRACTICE, 13, 16, 19. 
CRIMINAL PROCEDURE. Practice rv SuPREME Court, 5. 
FRAUD AND FRADULENT Con- 
VEYANCES, 5, 
45 
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CHARGE OF COURT—Continued. 

1. The charge of the court must have reference to the evidence; and 
where the facts conduce to establish that defendant may be guilty of 
something less than is charged, the difference between the degrees 
should be explained to the jury; and where any mitigating circum- 
stances appear, the effect of the same should be explained by appro- 
priate instructions. JZudson v. The Siate, 12. 

2. It is not error to refuse to charge the law of manslaughter, or the 
distinction between murder in the first and second degrees, unless there 
be something in the evidence which, if believed by the jury, would 
reduce the offense to manslaughter, or to murder in the second degree. 
Id. 

3..In felony cases it is necessary to give such instructions as are ap- 
plicable to every legitimate deduction from the facts. 7’ homas v. The 
State, 36. 

4. It is the duty of the judge on the trial of a criminal cause to dis- 
tinctly set forth the law applicable to the case, as developed by the facts 
proved; and this is not accomplished by simply announcing the general 
principles of law defining the particular offense charged. Marshall v. 
The State, 200. 

5. The judge should anticipate the conclusion, upon the facts proved, 
to which the jury might properly arrive from the evidence, and instruct 
them as to what combination of such facts, if proved to their satisfac- 
tion, would constitute the offense charged, and what combination of 
such facts (if they exist) would excuse or justify the defendant, or es- 
tablish his innocence. Jd. 

6. If the evidence is conflicting and pcints to different conclusions of 
fact, some of which would mitigate the offense, then the judge should 
instruct the jury as to what fact, or combination of facts, would miti- 
gate the offense to a lower degree, which might be embraced in the in- 
dictment. Jd. 

7. See opinion for facts upon which it was held error not to charge the 
jury on the question of homestead. Beale v. Ryan, 399. 

8. In a suit by a tenant for damages against the landlord for a viola- 
tion of the contract of lease, where the lease was verbal and the testi- 
mony conflicting as to the terms of the contract of lease, it is error to 
instruct the jury that ‘‘the number of hands employed in the crop is no 
part of the contract.” Such instruction has the effect of excluding the 
testimony to that effect from the jury. Malone v. Scott, 460. 

9. See a case where evidence was insufficient to support the verdict. 
id. 

10. It is error, after the jury has retired in a felony case, for the dis- 
trict judge to alter his charge without the consent of the defendant. 
Goss v. The State, 520. 


COMMISSIONER OF THE GENERAL LAND OFFICE. 
MANDAMtS, 3, 6. 





INDEX. TOT 


COMMITMENT. 

When a fine is imposed on a trial for a misdemeanor, the District 
Court has ho authority to commit the person convicted to jail until the 
fine and costs are paid, and at the same time issue an execution there 
for. O'Conner v. The State, 27. 


COMMUNITY PROPERTY. 

LAND, 4. 

1. Property conveyed by the father to the children of himself and of 
a deceased wife is, if a part of the community estate, presumed to have 
been conveyed in discharge of the interest of the children in such com- 
munity estate to the extent of the value of the property so conveyed. 
Sparks v. Spence, 693. 

2. Nor is this rule varied by the fact that the conveyance to the child 
purports to be a gift, unless it appears that it was the intention of 
the father to make a gift in addition to, and not in satisfaction of, the 
child’s interest in the community; and such intention may be shown, 
though not expressed in the conveyance. Td. 

3. In a contest between heirs each must account for whatever was re- 
ceived by way of advancement out of the community estate, unless it 
is shown that it was given with a different intention; and when the ad- 
vancements were made of other than the community estate the question 
of intention with which they were made should be submitted to the 
jury. In either case the advancement is to be estimated at its value 
when made, and is to be deducted from the interest of the child receiv- 
ing it in the community property, which is to be considered with refer- 
ence toits value at the same time. Jd. 

4. It is error to charge the jury to allow only such advancements as 
are equal to the interest of the party receiving the same in the property 
sued for. Jd. 

5. While the laws of Spain and Mexico remain in force in Texas as 
to descent and distribution, the increase of cattle inherited by the chil- 
dren us part of the community of the deceased mother became, during 
the minority of the children, the separate property of the surviving fa- 
ther, and prior to the introduction of the common law (March 6, 1840) 
there was no statute changing the rights of the father in such property. 
Id. 

6. From the date of the introduction of the common law the father 
was chargeable with the increase and proceeds of sales of so many cat- 
tle as the children were entitled to on the death of their mother, due al- 
lowance being made for expenses, labor, and losses. Jd. 


CONFEDERATE MONEY. 
PRESUMPTIONS, 1. 


CONFESSION. 


1. While it is true that the whole of a confession, when offered in evi- 
dence by the State, must be taken together, it does not follow that the 











, 
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CONFESSION — Continued, 

jury must attach equal credit to every portion of it. McHenry v. The 
State, 46. 

2. A jury is at liberty to disregard such portions of a confession as 
they believe unreasonable or untrue. Jd. 

CONSTITUTIONAL LAW. J 
JURISDICTION, 7, 8. 4 
PRACTICE IN SUPREME Court, 7, 8. : 
1. The 9th Section of the Bill of Rights secures the right of bail . 

only to those prisoners who have not been tried and convicted in the Dis- 





trict Court. Hx Parte Hzell, 451. 

2. The District Court has not the power or authority under the Consti- 
tution to compel an officer of the Executive Department of the govern- 
ment to perform an official duty. Bledsoe v. International R. R. Co., 
587. 

3. Under the former Constitutions the supreme executive power was 
vested in the Chief Magistrate; under the present Constitution it is vested 
in the entire body of magistracy composing the Executive Department, 
with the powers of each separately defined. Jd. 

4. The alternate or even sections of land reserved for the use of the 
State by the act of February 4, 1856, incorporating the Memphis, El Paso 
and Pacific Railroad Company, when surveyed and delineated on the , 
map of the district surveyor, ceased to be public land, and cannot again 
be regarded as a part of the public domain, so as to subject them to loca- 
tion. Kuechler v. Wright, 600. 

5. Such alternate or even sections were, by Section 3 of Article 10 of 
the Constitution of 1866, set apart as a part of the perpetual school fund 
of the State, and thus placed beyond the power of the Legislature to di- 
vert them to any other purpose. Jd. 

6. Section 6 of Article 9 of the present State Constitution also dedi- 
cates such alternate sections to school purposes, and no valid location 
of a land certificate could be made in pursuance of the act of August 12, 
1870, upon such alternate or even sections after they had been designated 
and surveyed under the railroad laws of the State. Jd. 

7. Section 5 of Article 10 of the present State Constitution cannot be 
construed to subject the ‘‘ reserved sections” to location, but was in- 
tended to subject to location the ‘‘odd sections” within the reserve of 
such railroads as had not complied with theterms of their charters. Id. : 

8. The action of this court in overruling the application for rehearing 
is not influenced by any want of jurisdiction in the District Court to 
grant the writ of mandamus to the Commissioner of the Genera] Land 
Office in a proper case. Jd. 





CONSTRUCTION. 
See this case as to rules of construction of the codes—of Proced- 
ure and Penal Code. Martin v. The State, 19. 
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CONTINUANCE. 

PRESUMPTIONS, 3. 

1. Where facts are stated in an application for continuance which 
may or may not be material, the facts in connection therewith which 
would make them material should also be stated. Bowman v. The 
State, 8. 

2. See opinion for an application for continuance, made by one 
jointly indicted with others for theft, which was properly overruled. 
Id. 





CONTRACT. 

EVIDENCE, 9, 14. 

FRAUD AND FRAUDULENT CONVEYANCES. 

LETTER OF CREDIT, 2. 

A promissory note which binds the maker to pay ‘“‘in gold, or its 
‘ equivalent in United States currency,” entitles the debtor to pay either 
in gold or United States currency in amount equal to the value of the 
gold at the maturity of the debt, at the debtor’s option; but if the debtor 
fail to make a tender in currency, upon suit judgment may be rendered 
. against him for gold, as a liquidated demand, without the intervention of 
ajury. Bridges v. Reynolds, 205. 








CONVEYANCE. 
LAND, 3. 
MortTaGacr, 1. 
1. The failure to record, and subsequent destruction by the father of a 

deed made and delivered by him to his infant daughter, do not divest her 
of title in the land conveyed by such deed ; nor does a subsequent deed 
by her father to a vendee, with notice, pass any title against the minor. 
Thomas v. Groesbeck, 530. 

2. Although such deed may not have been made as part of a partition 
between the father and heirs of his deceased wife of the community 
property, still the deed from the father conveyed the haif-interest, which 
interest, and the distributive share of the minor in her mother’s half, 
should have been recovered in the suit against the subsequent vendee. 

: Id. 

3. Nor will the minor be concluded by the fact that her father invested 
part of the money received from the sale in her name and for her ben- 
efit. Jd. 

4. In the absence of evidence showing that the subsequent vendees 
were imposed on, deceived, or misled by the acts of the minor, or were in- 

‘ duced by her to purchase the land or pay therefor, there can be no 

ground of estoppel against the minor claiming against such subsequent 

vendees. Jd. 

5. A suit brought by such minor upon her marriage, and subsequent 
to her action for the land, for the recovery of the part of the money ob- 
tained by her father from the sale sought to be set aside, and loaned out 
in her name, is not an act to which the law will attach as an effect the 
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CONVEYANCE— Continued. ; 
ratification of, or an estoppel against, denying the validity of the subse 
quent conveyance by her father. Jd. 

6. Facts held not to constitute an equitable estoppel. Jd. 


CONVICTION. 


CRIMINAL Law, 12. 
CRIMINAL PROCEDURE, 19. 


COSTS. 


When a party against whom no liability is alleged, nor relief sought, is 
made a party defendant for purposes of jurisdiction, and a recovery is 
had against his co-defendants, the costs incurred by reason of such mis- 
joinder should be adjudged against the plaintiff. Beale v. Ryan, 399. 


CRIMINAL LAW. 


CHARGE OF Court, 1, 2. EVIDENCE, 2, 3, 4. 
COMMITMENT, 1. PRACTICE, 3. 
ConFEssIoN, 1, 2. RAPE. 


CRIMINAL PROCEDURE. 

1. When a fine is imposed on a trial for a misdemeanor, the District 
Court has no authority to commit the person convicted to jail until the 
fine and costs are paid, and at the same time issue an execution therefor. 
O'Conner v. The State, 27. 

2. See case held insufficient to authorize the district judge to admit 
to bail, under Paschal’s Digest, Article 2609, providing that a person 
in legal custody ‘‘may be admitted to bail when it appears that any 
species of confinement will endanger his life.” Thomas v. The State, 6. 

3. A person summoned by an officer legally authorized to execute a 
search warrant, to attend him armed as one of the posse to assist in its 
execution, cannot be convicted for carrying deadly weapons while thus 
employed, though he may, in company with the officer and while under 
his orders, have gone in a direction which he was not required to go in 
executing the process. O'Conner v. T he State, 27. 

4. Where the testimony is conflicting as to the ownership of property 
alleged to have been stolen, the defendant is entitled to have the jury 
instructed, that unless they are satisfied beyond a reasonable doubt of 
the ownership as charged, they should acquit. Kay v. The State, 29. 

5. Proof of the taking of property under a fair claim of ownership 
will not sustain a verdict upon a charge of theft. Id. 

6. The pleas of former acquittal and conviction, as provided for by the 
Code of Procedure (Pas. Dig., Art. 2951), includes every right secured 
at common law by such pleas. Z’homas v. The State, 36. 

7. To invoke the plea the two offenses must be in truth the same, 
though the indictments may differ in immaterial circumstances. Id. 

8. The conviction or acquittal for minor offenses is, generally, no bar 
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to greater. If, however, on a trial of the greater offerse there can be & 
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CRIMIN&L LAW—Continued. 
conviction of the jess, then the former acquittal or conviction will bar 
the greater. Jd. 

9. Under an indictment for an assault with intent to murder, a convic- 
tion could not be had for unlawfully carrying a pistol ; and hence a con- 
viction for such offense would not bar the prosecution for assault with 
intent to murder, although brought for the same act. Id. 

10. An instruction upon the law of self-defense on a trial for an as- 
sault with intent to murder, as foilows, ‘‘ If the party killed had been 
disarmed by a third party, and was in such a condition as to be unable to 
inflict death or serious bodily harm to the party killing at the time the 
fatal blow was struck or shot fired, then the law of self-defense will not 
apply,” is defective in not submitting to the jury the question whether 
the accused knew or could have known at the time such facts, and 
whether the accused had reasonable grounds for and did fear an attack. 
Id. 

11. In all cases of felony the jury should be instructed that the ac- 
cused is entitled to the benefit of every reasonable doubt as to his guilt 
fairly and naturally arising from the evidence. Jd. 

12. See opinion in this case for facts, upon which a conviction was 
obtained, which were held not sufficient to authorize a verdict of guilty. 
McHenry v. The State, 46. 

13. It is the duty of the district judge, on the trial of a criminal 
charge, to so frame his instructions that they shall have a direct applica- 
tion to the facts in evidence. JJaynes v. The State, 52. 

14. See this case for evidence which, considered with reference to 
the instructions of the court, was held not sufficient to justify a verdict 
of guilty. Id. 

15. On the trial of one indicted wander the act of November 12, 1866, 
for unlawfully removing cattle, belonging to some person unknown, from 
their accustomed range, a prima facie case of guilt is established upon 
proof being made that the cattle removed were estrays, or that they be- 
longed to or were controlled by some other person. Upon such proof 
being made, no presumption can arise that the accused was the owner 
from the mere fact of his possession. Wiéllis v. The State, 69. 

16. Though possession of cattle, under a claim.of purchase, without a 
written conveyance, is prima facie illegal, under the act of November 13, 
1866, which regulates the transfer of animals, even though there may 
have been an actual delivery, yet this presumption may be rebutted by 
parol evidence of ownership, or of a right to control, or of any fact 
which tends to prove the absence of criminal intent, or that the offense 
was not theft, but a misdemeanor. Id. 

17. Upon the trial of one charged with removing stock from its accus- 
tomed range, held, error to instruct the jury that one acting under author- 
ity from another must know that the other had the right to give it, and 
that A. cannot give B. authority over stock in more than one brand. Jd. 

18. By the act of 1873, the stealing of cattle is made a felony, irre- 
spective of its value. Davis v. The State, 134. 
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CRIMINAL LAW—Continued. 


19. The “‘ promise of marriage” is an essential part of the crime of se- 
duction. Cole v. The State, 147. 

20. A conviction for rape should not be sustained upon the unsup- 
ported testimony of the woman injured, and who did not divulge the 
outrage for several weeks after it was perpetrated. Topolanck v. The 
State, 160. 

21. When the charge of the court is confined to a killing on express 
malice, and the evidence cannot be explained on any hypothesis than 
one which would involve murder in the first degree, the judgment will 
not be reversed on account of the failure of the court to present in the 
charge the distinction between murder in the first and murder in the 
second degree. Jones v. The State, 188. 


CRIMINAL PROCEDURE. 


CHARGE oF CouRT. 

CRIMINAL Law. 

EvIpENCcE, 15. 

1. It is the duty of the court in felony cases, where insanity is inter- 
posed asa defense, to instruct the jury upon the principles of law appli- 
cable to the case, whether asked or not. Thomas v. The State, 60. 

2. On the trial of one jointly indicted with others for theft, if it ap- 
pear that the value of the property taken by all was sufficient to make 
the theft a felony, it is not necessary for the State to show how much 
in value was taken [by either one of the individuais jointly indicted. 
Clay v. The State, 67. 

8. The ist Section of the order of E. J. Davis, Governor of Texas, 
dated, ‘‘ Headquarters State of Texas, Office Adjutant-General and 
Chief Police, August, 1871,” which was directed to election and peace 
officers, ‘‘State guards and militia on duty,” was as follows: ‘‘I. All 
persons coming to vote shall deposit iheir ballots with the least possible 
delay; and after this is done, they are forbidden, wader any pretext, to 
remain about the polls, or at the county seat (unless this is their resi- 
dence), during the time of election, but shall return to their homes and 
usual employments ; and peace officers, State guards, and militia on 
duty, shall see that this is complied with.” Under this order, a citizen 
who resided in the country, after voting in town, was rudely ordered by a 
policeman to leave. He did not leave the town promptly, but was ar- 
rested and handcuffed by the policeman, though no resistance was made. 
Held, that the policeman was properly convicted of false imprisonment. 
Giroux v. The State, 97. 

4. While an officer in making an arrest is permitted to use all reason- 
ible means to effect it, no greater force can be resorted to than is re- 
quired to secure the arrest and detention of the prisoner. Jd. 

5. See this case for facts which did not justify an officer to arrest 
without warrant, and where the use of handcuffs was neither necessary 
nor reasonable. Ji. 

6. Under an indictment for assault with intent to murder, a conviction 
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CRIMINAL PROCEDURE—Continued. 


can be had for an aggravated assault, even though the indictment does 
not set out any one of the state of circumstances named in Article 488 
of Penal Code, defining aggravated assaults. Bittick v. The State, 117. 

7. A verdict of “guilty of aggravated assault and battery,” where 
there was no battery charged or proven, is nevertheless valid ; the words 
‘‘and battery” may be considered surplusage. Jd. 

8. Where the district attorney examined one witness, who proved the 
case, and closed, and the defendant introduced a witness who contra- 
dicted the State’s witness, and closed, and the district attorney examined 
a second witness sustaining the first witness, and thereupon defendant 
offered the wife of his first witness to rebut the State’s second witness, to 
which the district attorney objected—Aeld, that there was no error in ex- 
cluding the testimony of this witness. Jd. 

9. Under an indictment charging A. B. with stealing, on the fif 
teenth of August, 1873, ‘‘ one deef, then and there being cattle,” of the 
value of ten dollars, it is not necessary for the State to prove value. 
Davis v. T'he State, 134. 

10. The word deef, thus used in the indictment, means an animal of 
the cow species, and not beef prepared for market or use as meat, and 
is embraced by the general word ‘‘ cattle,” as described in the General 
Laws of 1873, page 80. Jd. 

11. In a motion for a new trial in a criminal case, the affidavit of 
the witness to the new matters relied on must be produced, or good 
reason shown forits absence. Cole v. 7’ he State, 147. 

12. The ‘injured female,” in prosecutions for seductién, is not a 
competent witness for the prosecution ; but if her testimony is not ob- 
jected to when offered, or its introduction insisted on in a motion for a 
new trial, the defendant will not be allowed to complain in the Supreme 
Court. Jd. 

13. In trials for felony, the court is required to charge distinctly the 
law applicable to the case, whether asked or not ; and a failure to doso, 
apparent on the record, is ground of reversal, whether aseigned as error 
or not. Id. ” 

14. When the charge of the court is confined to a killing on express 
malice, and the evidence cannot be explained on any hypothesis than 
one which would involve murder in the first degree, the judgment will 
not be reversed on account of the failure of the court to present in the 
charge the distinction between murder in the first and murder in the 
second degree. Jones v. T'he State, 188. 

15. It is the duty of the judge on the trial of a criminal cause to dis- 
tinctly set forth the law applicable to the case, as developed by the facts 
proved ; and this is not accomplished by simply announcing the genera! 
principles of law defining the particular offense charged. Murshall v. 
The State, 200. 

16. The judge should anticipate the conclusion, upon the facts 
proved, to which the jury might properly arrive from the evidence, and 
instruct them as to what combination of such facts, if proved to their 
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CRIMINAL PROCEDURE—Continued. 















satisfaction, would constitute the offense charged, and what combina- 
tion of such facts (if they exist) would excuse or justify the defendant, 
or establish hisinnocence. Jd. 

17. If the evidence is conflicting and points to different conclusions 
of fact, some of which would mitigate the offense, then the judge 
should instruct the jury as to what fact, or combination of facts, would 
mitigate the offense to alower degree, which might be embraced in the 
indictment. Jd. 

18. The judgment of conviction should contain, first, the facts judi- 
cially ascertained, together with the manner of ascertaining them; 
second, the recorded declaration of the court pronouncing the legal con- 
sequences of the facts thus judicially ascertained. Mayfield v. T'he 
State, 289. 

19. See this case for specific rules for the form of a judgment of con- 
viction. Jd. 

20. Inall cases of felony it is the duty of the court, whether asked or 
not, to give a written charge distinctly setting forth the law applicable 
to the case as made by the indictment and facts. Pefferling v. The 
State, 486. 

21. See facts held insufficient to sustain a verdict of guilty of the 
charge of unlawfully carrying arms ata public place where people were 
assembled to perform a public duty. (Pas. Dig., Art. 6511.) Scott v. 
The State, 503. 

22. It is necessary to prove that people had assembled, etc., where the 
offense is charged at a place other than those named in the act. Jd. 

23. It is error in a felony case for the district judge, after the jury 
has retired, to alter his charge without the consent of the defendant, 
and for such error alone the case is reversed. Goss v. The State, 520. 

24. On trial of one charged witb an assault with intent to murder, 
it is the duty of the court to charge the law applicable to the case as de- 
veloped by the facts; and where it is not clear that the intent to mur- 
der existed, the law defining a lower grade of assault should be given in 
theinstructions. Taliaferro v. The State, 523. 


DEADLY WEAPONS. 





CRIMINAL LAw, 3, 9. 
CRIMINAL PROCEDURE, 21, 22. 


DEDICATION. 







CONSTITUTIONAL Law, 4, 5, 6. 


DEPOSITIONS. 






EVIDENCE, 12. 


DESCENT AND DISTRIBUTION. 





See opinion for a judgment of the District Court which was ren- 
dered in disregard of the statutes of descent and distribution. Collins 
v. Box, 190. 
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DESIGNATION OF HOMESTEAD. 
HOMESTEAD, 2. 


DILIGENCE. 
JUDGMENT, 1. 
VENDOR’s LrgEn, 7, 9. 


DISTRICT COURT. 
; CONSTITUTIONAL Law, 2. 
CRIMINAL Law, 1. 





ELECTION. 
CRIMINAL PROCEDURE, 3. 


ESTATES OF DECEDENTS. 

JUDGMENT, 14. 

PLEADING, i, 4, 5, 6. 

1. Acclaim against an estate, approved by the administrator and al 
lowed by probate court, cannot be disallowed in a collateral proceeding 
in the District Court. Such a claim could only be set aside or annulled 
in the District Court by a direct proceeding instituted for that purpose. 
Smith v. Downes, 57. 

2. it is not error to call for disposal a motion filed to compel an ad- 
ministrator to pay over to the widow the allowance for support of her- 
self and child before it is regularly reached in the regular call of the 

4 docket. Leaverton v. Leaverton, 218. 

3. Anorder granting an allowance for the support of the widow and 
children is a judgment, and cannot be impeached in an answer to an ap- 

| plication to the court to compel its payment. Jd. 

4. Such allowance is not subject to the demands of creditors, and the 
administrator cannot defeat a motion to compel its payment by pleading 
in offset indebtedness of the widow to the estate. Id. 

5. It was not error to order execution to enforce such order against 
the administrator. Id. 

6. It seems a reasonable if not necessary construction of wills author- 
izing executors to administer and settle estates independently of super- 
vision and control of the probate jurisdiction of the courts, and where 
there are no terms of restriction upon their authority in the will, that 
they may do whatever is necessary for the full and complete settlement 
of the estate which they might do under the authority and order of the 

d court if charged with the administration subject to its control by the 
will. McDonough v. Cross, 251. 

7. Such executors may sell property for the payment of debts of the 
estate, or the discharge of any other trust directly or exclusively com- 
mitted to them by the will; but doubtful whether such executors can 
make partition of an estate, or sell land to effect a partition. Jd. 

8. Such executors may determine when to surrender the estate to the 
heirs or devisees, free from any claim thereto for the purpose of ad 
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ministration; and upon such delivery of the estate to the devisees it 
ceases to be assets in the hands of the executors, but passes to the devi- 
sees, subject to the debts of the estate. Jd. 

9. Under a judgment against such executors subsequent to the deliv 
ery of the estate to the devisees, the estate so delivered is not subject to 
execution, and a sale under such judgment, of such estate, would pass no 
title. Id. 

10. The delivery of property to the devisees, or the sale made by the 
executor, with consent and approval of all the devisees, for purpose of 
distribution, passed the estate from the hands of such executor, and there- 
after such estate was not assets, and the sale under execution against 
the executor was void. Jd. 

11. Neither the devisees, nor a purchaser from them, or the executor, 
are chargeable with a knowledge of the debts of the estate, or the means 
in the hands of the executor for their payment. Jd. . 

12. In the absence of anything from which the contrary inference 
should be drawn, it is presumed that an executor assuming the trust of 
administering without control of the probate court does not surrender 
it until he has discharged all the duties which he knows are imposed 
on him; the judgment, therefore, against the executor would be valid, 
and bind any assets in hishands. Jd. 

13. The purchasér at executor’s sale, under such valid judgment, of 
land which had passed to the possession of the devisees, and so taking 
no title, having discharged such valid judgment, is entitled to be sub- 
rogaied to the rights of the creditor, and pursue the assets in the hands 
of the devisees. Jd. 

14. An administrator on the joint estates of a deccased husband and 
his first wife cannot appropriate the entire allowance for one year’s 
support made by the court, though furnished from the community 
property of the first marriage to the exclusive use of the children of the 
first marriage, if there be other minor children of the deceased husband. 
Harmon v. Bynum, 324. ¥ 

15. The fact that the mother of the children of the second marriage 
left the homestead, and permitted the children of the first marriage to 
occupy it, does not deprive the former of their pro rata interest in the 
amount allowed for the one year’s support, nor from recovering against 
the administrator on the joint estates of their déceased father and his 
first wife their pro rata share of the value of the use and occupation of 
the homestead land, all of which had been appropriated by the admin- 
istrator to support the children of the first marriage. Jd. 

16. The probate court has the power. to set aside the homestead of 
two hundred acres out of a larger tract owned by an estate, even before 
the purchase money has been paid. Harrison v. Oberthier, 385. 

17. Such order will protect the family, even against the holder of the 
vendor’s lien, until it has been set aside in a direct proceeding for that 
purpose, with all parties interested before the court. Jd. ° 

18. Upon such proceeding to enforce the vendor's lien, the proper order 
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would be, to sell the excess of the tract over, the allotted inomestead, 
and so much of the homestead as may be necessary to pay the purchase 
money. Jd. 

19. The statute (Paschal’s Digest, Article 5721) authorizes the District 
Court upon motion to revise and correct the proceedings of the county 
court relating to estates of deceased persons. 4. 


ESTOPPEL. 


CONVEYANCE, 3, 4, 5, 6. 

LAND, 1, 5. 

i. In a suit by the executor to enforce a vendor's lien against one whe 
had purchased from the vendee, the declarations of the testator that he 
held no lien on the land are admissible in evidence for the defend- 
ant, if in purchasing he had by such declarations been induced to be- 
lieve, or had been strengthened in the belief, that the land was free from 
the vendor’s lien. Collins v. Cook, 238. 

2. A recital by a party in a mortgage by him exccuted in 1865, and re- 
corded, disclaiming homestead rights in a certain town lot, held not 
to estop such party in 1869, when residing thereon, from claiming home- 
stead rights therein against a party buying at sheriff’s sale who testified 
on the trial that he bought relying upon the representations in the said 
mortgage, the record of which he had read. Robinson y. Davenport, 
33% 

3. See facts held not to constitute an estoppel. ,Jd. 

4. In the absence of evidence showing that the subsequent vendees 
were imposed on, deceived, or misled by the acts of the minor, or were 
induced by-her to purchase the land or pay therefor, there can be no 
ground of estoppel against the minor claiming against such subsequent 
vendees. Yhomas v. Groesbeck, 530. 

5. A suit brought by such minor upon her marriage, and subsequent 
to her action for the land, for the recovery of the part of the money ob- 
tained by her father from the sale sought to be set aside, and loaned out 
in her name, is not an act to which the law will attach as an effect the 
ratification of or an estoppel against denying the validity of the subse- 
quent conveyance by her father. Jd. 


6. Facts held not to constitute an equitable estoppel. Jd. x 
EVIDENCE. 

Crimi au Law, [5, 16. ° LAND, 2. 

CRIMINAL PROCEDURE, 8, 12. LETTER OF CREDIT, 3. 

EstorPet., 1. . RAPE. 


1. In an action for goods purchased by a minor who pleacs minority, 
it is necessary to show, either that the minor obtained the goods by fraud- 
ulent representations, or that the goods were necessaries. Carpenter v. 
Pridgen, 82. 

2. Ina trial for an assault with intent to murder, and the evidence tended 
to show that the parties were in a quarrel, it is error to exclude the ques- 
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tion, asked by defendant of a witness, whether the assaulted party was 
under the influence of liquor at the time. Such testimony was admissi- 
ble as a fact tending to show the motive, intent, or state of mind of the 
accused at the time of the act for which he was upon trial. TZ’ homas vy. 
The State, 36. 

3. It i$ not admissible toeask a witness his opinion as to the danger 
likely to follow the use of a weapon in a particular mode. Such ques- 
tion the jury should determine. Jd. - 

4. Where a witness was present at an affray and seized the arm of the 
party attacked, it is competefit for the accused to ask why the witness 
seized his arm, as tending to explain the effect the acts of the party at- 
tacked would likely have produced upon the accused. Jd. 

5. Upon the issue of insanity, non-professional witnesses should be al 
lowed to give their opinions, together with the facts on which their opin- 
ions are based, where it appears that their acquaintance with the defen- 
dant will enable them to form a correet estimate of his mental condition. 
Thomas v. T he State, 60. 

6. The test of responsibility on sueh issue is said to be, whether the 
party was able to have, and did have, a criminal jntent, and the abil- 
ity to judge of the right and the wrong of the act charged. Jd. 

7. On the trial of one jointly indicted with others for theft, if it ap- 
pear that the value of the property taken by all was sufficient to make 
the theft a felony, it is not necessary for the State to show how much in 
value was taken hy either one of the individuals*jointly indicted. Clay 
v. The Siate, 67. 

8. It is competent to prove the number of stock of a particular brand 
running in a range by the opinion of stock men accustomed to ride in 
quest of other stock through the same range, if it be the best evidence 
within reach of the party offering it, though the witnesses may have 
had no interest in nor charge of the stock inquired about. Albright v. 
Corley, 105. 

9. When a misrepresentation is charged as a ground for avoiding a con- 
tract, it is competent to prove that the party alleged to have been de- 
frauded was ignorant, by reason of his calling, character and associa 
tions, of the matter to which the contract related. Jd. 

10. The testimony of a notary touching the acknowledgment of a deed 
before him, to which he had omitted to affix his notarial seal, is compe- 
tent to prove the execution of the deed, but not to affect the validity of its 
record as notice from such record to other parties. King v. Russell, 124. 

11. A sheriff may be called to prove that a recital in his return was 
made by mistake or inadvertence, but not to vary the return, in absence 
of fraud or mistake. Jd. 

12. Either party can use depositions when the interrogaturies have 
been crossed; and it seems that the declarations of a party can be intro- 
duced by himself when brought out by the other party in answer to his 
own interrogatories, and the party bringing them out declines reading 
them. Id. 
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13. If a party place himself as witness upon the stand, and is cross- 
examined by the adverse party on subjects different from his examina- 
tion-in-chief, and testify as to matters material fér his case, the jury are 
not therefore bound to believe him as to such statements; but they may, 
considering the entire case, disregard such statements, though not contra 
dicted. Pridgen v. Walker, 135. 

14. Where a defendant relies for defense upon the illegality of the 
contract in which he participated, he must sustain his defense by clear 
evidence of such illegality. Cundiff v. Campbell, 142. 

15. On the trial of a pafty charged with theft of cattle, evidence of 
ownership by establishing the mark and brand of the alleged owner of 
the cattle is not admissible, unless the mark and brand have been re 
corded. Poag v. The State, 151. 

16. See opinion for facts held not sufficient to warrant a conviction. 
dd. * 

17. In a suit for the recovery of land Under title derived through the 
father of intervenor (who is defendant), where the intervenor claims by 
title derived by inheritance from the mother, it is error to exclude evi- 
dence showfng that the intervenor, after the mother’s death, had re- 
ceived by gift or settlement frdm the father more than his distributive 
interests in the mother’s estate. Collins v. Box, 190. 

18. When the assignee of a note upon whiah suit is brought fails to al 
lege in his petition that he acquired the same before maturity, jit is no}, 
necessary that the defendant, who is the maker, should aver, in his an- 
swer that plaintiff acquired the note after its maturity, to authorize evi- 
*dence upon defenses set up in the answer which would defeat a recovery 
as against the original payee, or an assignee with notice. Coburne v. 
Poe, 410. 

* 19. The declarations of the person upon whom an assault was made, 
made after the difficulty, are irrelevant uponthe trial. Meredith v. The 
State, 480. 

20. Statements of defendant, made at thé time of the difficulty, as 
to the reason why lic had held the pistol so long on the assaulting party 

without shooting, Aeld insufficient to require a new trial. Id. 

21. See facts held gufficient to sustain a verdict of guilty of an assault 
with intent to murder. Jd. ; 

22. When the State, on the trial of one charged with assault with in- 
tent to murder, proves by a witness the uct of the accused in taking pos- 
session of a deadly weapon, the defense is entitled, on cross-examination, 
to the remarks made by the accused at the time the weapon was taken. 
Taliaferro v. The State, §23. ‘ 


EXECUTION. : 


JUDGMENT, 1, 2, 7. ° 
PRACTICE JN SUPREME Court, 15. ° 


EXECUTIVE DEPARTMENT. 


CONSTITUTIONAL Law, 2, 3. 
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720 INDEX. a 
EXECUTORS AND ADMINISTRATORS. 

Estates oF DECEDENTS. ° 
FALSE IMPRISONMENT. 

CRIMINAL PROCEDURE, 3. ° 


FOREIGN LAW. 
1. In the absence of allegation and proof of a foreign Jaw as a fact, the 


law of the forum will govern. Armendiaz v. Serna, 291. 

2. If a petition allege the terms of a foreign law, on demurrer the 
court will regard the allegations as to the foreign law admitted. Jd. 

3. Courts will not ordinarily regard the revenue laws of a foreign 
State as affecting a contract sought to be enforced by parties within 
their jurisdiction, Id. . 


FORMER CONVICTION. 
CRIMINAL Law, 6, 7, 8, 9. 


FRAUD AND FRAUDULENT CONVEYANCES. 

1. See this case for facts held sufficient to avoid a contract on ac- 
count of misrepresentations made by the party secking to enforce it. 
Albright v. Corley, 105. . 

2. When a party in failing circumstances conveys property to his son, 
such conveyance is not fraudulent, nor does it require explanation. 
King v. Russell, 124. 

3. The circumstances which the law consider$ as badges of fraud 
only, and not fraud per se, should be submitted to the jury, so that they ; 
may draw their own conclusion as to the character of the transaction. ’ 
Id. ° 

4. It is only after a fraudulent purpose is slfown that the burden of 
proof is changed, and the purchaser is required to prove that he paid 
value for his purchase. Jd. ° 

5. Until such fraudulent purpose is shown, it is error in the court to 
instruct the jury that a conveyance by a father in failing circumstances : 

to a son is a badge of fraud. Jd. 

6. Though a vendor may design the perpetration of a fraud upon his 
creditors in making a sale, yet if the purchaser has paid a sufficient con- 
sideration, in ignorance of the fraudulent design, he will be protected 











in his purchase. Collins v. Cook, 238. é 

4 

~ : 
GUARDIAN AND WARD. ° 
As a general rule a guardian cannot release a security belonging to i 

his ward; yet upon his payment in full of all obligations to his ward» ; 


. and becoming the owner of the debt affected by such release, his re- 
, lease will be valid against him in favor of those acting upon the faith of 
such release. Dibrell v Smith, 447. : 
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HABEAS CORPUS. 2 oe 

PRACTICE IN SUPREME CowRrrT, 36. 

1. Appeal does not lie from the refusal of a district judge to grant a 
writ of habeas corpus. Thomas v. The State, 6. 

2. When the application for the writ of habeas corpus shows that the ap- 
plicant is restrained of his liberty by a sheriff acting under a commitment 
issued by the District Court after trial and judgment of conviction for a 
felony, the writ will not be awarded. Er Parte Hzell, 451 ‘ 


HOMESTEAD. 


CHARGE or Court, 7* ° 
ESTATES OF DECEDENTS, 15, 16. 
~ ESTOPPEL, 2. . 


1. An indigent debtor can sel? his homestead and acquire another with- 
out subjecting the abandoned homestead to his general debts, the vendee 
taking as against a judgment creditor who otherwise would have a lien. 
Black v. Epperson, 162. 

2. Where a rural homestead has been designated and surveyed under 
the direction of the owner, after which his interest in the land adjoining 
was levied on and sold under execution to satisfy a judgment against 
him, the title of the purclfaser cannot be defeated by a subsequent survey 
of the homestead, which was so made as to inciude the tract sold. 
Kent v. Beaty, 440. 





INDICTMENT 
1. See this case for an indictment for disturbing a céngregation assem- 
bled for religious worship which was held good under Article 284 of 
the Penal Cede, before that article was amended by the act of April 28, 
1873.. Lockett v. The State, 4. 
2. An indictment commencing, *‘ In the name and by the authority of 
the State of Texas, the grand jurors for the State of Texas, duly impan 





neled, charged and sworneby the District Court of the county of Rusk, 
in Said State of Texas, to inquire of and present all crimes and offenses 
° indictable by said District Court within the body 8f the county of 
Rusk, ‘on their oath present,” and shown by the records to have been re 
turned into court, sufficiently shows that it was presented in a court hav 
ing jurisdiction. J/udson v. The State, 12. 
3. An indictment chargitig that A. B. ‘‘did commit aud assault,” 
otherwise good, is sufficient. Such use of the word,‘‘ nd” for an will 





not be noticed on general exceptions, either on motion to quash or in 
arrest of judgment. Wartin v. The State, 19. 
® 4. The omission of the word ‘‘aforethought” in an indictment for 
an assault with intent to murder is not fatal. The intent is sufficiently 
charged by the use of the words ‘‘7ith intent to murder.” Id. 
4 5. In such indictment it is not necessary to state the instrument or 
means used. /d. 

6. An indictment for assault with intent to murdef is not defective for 
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failing to allege the instrument or means used, or the circumstances, or 
the particular place the assault was made. DBittick v. The State, 117. 

7. An indictment for an assault ‘‘ with intent fo kill and murder,” and 
otherwise in the usual form, is sufficient as charging an assault with in 
tent to murder—rejecting as surplusage the allegation of intent to kill. 
Meredith v. The State, 480. 

8. See an indictment for assault with intent to murder held good. 
The State v. Walker, 485. 

9. The word “ range,” or ‘‘ accustomed range,” as used in Article 766a 
of the Penal Code, is a matter of local description, and, unlike a generic 
term requiring the species to be stated, it admits of proof under the 
general allegation without defining by averment the limits of the 
“trange.” T'he State v. Thompson, 515. 

10. An indictment under Article 766@ of the Penal Code is sufficient 
if it follow the language of the statute defining the offense. Jd 


INJUNCTION. 7, 


JURISDICTION, 10. 


INNOCENT PURCHASER. 


FRAUD AND FRAUDULENT CONVEYANCES, 6. 


INSANITY. 


CRIMINAL PROCEDURE, 1. 
EVIDENCE, 5, 6. 


PRACTICE, 6. ‘ 
INTERVENOR. 

PLEADING, 5. 

o 

JUDGMENT. 

AMENDMENT, 38, 4, 5. ° EsTATES, OF DECEDENTS, 3, 9. 

APPEAL, 4, 5, 6. PRACTICE, 5, 11, 12. 

CRIMINAL PROCEDURE, 18. Promissory Nores, 1. 


1. A judgment rendered in a justice’s court on March 5, 1859, on 
which executions had been regularly issued until October 27, 1859, and 
upon which, on the twenty-sixth of January, 1869, pluries execution was 
issued, was not dormant at the issuance of the last execution; the act of 
February 14, 1860, protecting the judgment until the repeal of that act 
on November 2, 1866; the stay law enacted by the Eleventh Legislature 
dispensing with acts of diligence until that law was adjudged unconsti- 
tutional on the twenty-fourth of February, 1868; and the execution hav- 
ing issued within one year after the stay law was declared invalid. 
Boggess v. Howard, 153. 

2. While an execution sale made under a dormant judgment may bo 
avoided by the defendant in execution, a stranger cannot object to such 
execution, or to the title of the purchaser at such sale, in a collateral 
proceeding. Jd. 
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3. Where a party in a coliateral action claims under a sheriff's deed, 
the court cannot look into irregularities of the, process or proceedings of 
the sheriff. Jd. 

4. This rule is, if not identical with a corollary from the elementary 
principle, that acts done under an erroneous judgment are valid and 
binding until they are reversed; and in this there is no practical difference 
where the matter is sought to be brought collaterally in question, whether 
the right claimed under it is made by a party ora stranger. Jd. 

5. Johnson v. Shaw, 33 Texas, 585, limited. Jd. 

6. A judgment in the Supreme Court, rendered April 28, 1859, affirm 
ing the judgment below, with damages against the plaintiff in error, in a 
vase in which the writ of error and error bond bear date 4th of same 
month, is not void. Black v. Epperson, 162. 

7. By the act of February 14, 1860, and the act of November 9, 1866, 
the vitality of all judgments in the District Court was extended for a 
term of ten years between executions. Jd. 

8. The judgment of the Supreme ,Court, April 28, 1859, against the 
plaintiff in error and sureties on the error bond, fixed a lien ypon the 
lands in the county belonging to the plgintiff in errorand his sureties; the 
issuance of executionsin June, 1859, on February 2, 1860, on September 
6, 1860, returned February 4, 1861, preserved the lien until the War; the 
war and the stay law of December 7, 1861, renewed and extended in 
December, 1863, enforced by military orders in 1865, protracted by the 
Cenvention of 1866, modified and renewed by the Legislature of 1866, 
and continued in practical effect until February 24, 1868 (when the stay 
law was declared unconstitutional), excused acts of diligence, and dur- 
ing thatterm such judgment lien was preserved. Jd. 

9. Scogin v. Perry, 32 Texas, 21, limited. Jd. 

10. See history of the stay measures and their effect from 1861 to 1868 
Td. 

11. When service of petition is accepted and five days notice waived 
by adefendant, and the petition is not filed by the first day of the term, 
no judgment by default can be taken at that term. Bridges v. Reynolds, 
204. 

12. Dicta discussed: Courts and the members thereof only responsible 
for the correctness of the judgment, not for the course of argument by 
which such conclusion is reached; that, to a great degree, is left to the 
judge writing the opinion. Smith & Cabiness v. Alston, 139. 

13. The opinion and reasoning for a judgment in the Supreme Court 
form no partof such judgment, nor isa judgment of reversal remanding 
fora new trial final between the parties, nor conclusive of their rights. 
White, Smith & Baldwin v. Downs, 225. 

14. A moneyed judgment was rendered in the District Court'in favor 
of minors, against B., an administrator, and his securities, in which, after 
the entry of judgment, the following language was inserted by the court: 
“The said A. have during this term to make an additional showing, if 
he can, whether he has paid said minors said amount here adjudged to 
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be due them, or any part thereof.” After one term of the court had in 
tervened, the report of the administrator coming on to be heard, he ex- 
cepted to the refusal of the court to hear his report read to explain why 
he should not pay the judgment. 7/e/d: 1. That the judgment rendered 
was final, and its validity not affected by the language inserted by order 
of the court after its entry. 2. That being a final judgment, not ob- 
jected to nor appealed from under the statute, the administrator could 
not at a subsequent term be heard to show that he should not pay the 
same. 3. That the judgment against the securities, who were not par- 
ties, though irregular, will not be considered as cause for reversal on 
proceedings in behalf of the administrator, when that defect was not ob 
jected to by him in the court below, nor assigned as error. /Jlarmon v 
Bynum, 324. 

15. In an action for specific performance of a parol contract for the 

% sale of land, where the facts warrant a de¢ree for plaintiff, the court 

should decree title to plaintiff with warranty and without any act to be 
done by the defendant. Robinson v. Davenport, 333. 

16. It is error to render a judgment for gold unless the petition alleges 
and the evidence estabiishes a contract to pay gold. Crawford v. Ha 
good, 395. 


JUDGMENT CREDITOR 
e HoMESTEAD, 1. 


JUDGMENT LIEN. 
JUDGMENT, &. 


JUDICIAL NOTICE. es ss 
The courts will take notice of the time for holding the District 
Courts. Jludson vy. The State, 12. 


JURISDICTION, 

CONSTITUTIONAL Law, 8. HABEAS Corpus, 2. 

EsTATES OF DECEDENTS, 1., INDICTMENT, 2. 

1. If there was no jurisdiction te affirm on certificate, the improvi 
dent entry of affirmance would be void. There can be no judgment 
without jurisdiction to render it. J/ouse & Co. v. Burnett, 346. 

2. An entry of affirmance upon a certificate of the district clerk that 
the judgment had been rendered in the court below, and appeal taken, 
was without jurisdiction and void, and should be so declared when 
called to the attention of the court. Jd. 

3. Jurisdiction defined to be the power by law eonferred to determin 
causes concerning certain subjects and between parties legally before the 
court by process or notice, actual or constructive. Jd. 

4. To give the court jurisdiction to affirm on certificate it must be 
shown : 1. The final judgment below by acopy thereof. 2. Notice of 

appeal of record in the term when judgment was rendered, or in 
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cases of error the service of citation in error must be shown. 3. The 
perfection of the appeal, by giving bond in cases where the law requires 
bond to be given, or a bond for supersedeus or for costs in cases of error. 
And these facts must be shown by a certified copy of the judgment 
and notice of appeal, and the certificate of the district clerk should 
state in the exact terms of the statute when the appeal or writ of error 
was perfected. /d. j 

5. In order to give the Supreme Court jurisdiction in cases of appeal 
brought up on certificate, whenever the transcript does not contain cop- 
ies of the proceedings sufficient of themselves to show that this court 
has jurisdiction of the case, then the transcript must at least contain a 
copy of the judgment and a certificate of the clerk, stating the time 
when the appeal was perfected, and in cases of writ of error stating 
the time when the citation in error was served on the defendant or serv- 
ice of it acknowledged. J/. & 7. C. R. W. Co. v. Greenwood, 361. 

6. The giving of an appeal bond by appellant, in the manner and 
within the time prescribed by law, is absolutely necessary to the jurisdic- 
tion of this court over the case. J/alloran v. 7. & N. O. R. R. Co., 465. 

7. A justice of the peace has no power to impose a fine for a larger 
amount than $100; nor is his jurisdiction, as defined by the act of Au- 
gust, 12, 1870, enlarged, in the absence of legislative action, by the 17th 
Section of Article 5 of the Constitution.. Ar Parte McGrew, 472. 

8. Section 17 of Article 5 of the Constitution does not affirmatively 
confer jurisdiction on justices of the peace, but only permits their juris- 
diction to be so extended as to embrace all cases less than felony when- 
ever the Legislature, acting under its general power of defining the juris- 
diction of justices of the peace, shall so provide. Jd. 

9. Everything must be presumed in favor of regularity in all things 
necessary to the jurisdiction of a court having exclusive jurisdiction 
of the subject. Black v. Hnperson, 162. 

10. B. executed, with security, a bail bond in the sum of one thousand 
dollars; before a district judge, conditioned for his appearance before a 
justice of the peace to answer a criminal charge. JB. failing to appear, 
his bond was forfeited by the justice, who entered judgment far $1000 
nist against the principal and surety, which, after se. fo. and default, 
was made final. Execution was issued on the judgment and lev 
ied upon land, the sale of which was enjoined. The district attorney 
intervened and claimed a judgment for the State. //eld: 1. That Article 
6284, Paschal’s Digest, which confers on justices of the peace power to 
take forfeitures ef bail bonds, is not restricted by Article 6280, but ap 
plies to a class of cases not contemplated by the latter article, and which 
are not restricted as to amount. 2. That the justice of the peace 
had power to send his warrant to any county in the State, and it 
was the duty of the proper officer receiving to execute the same. %. That 
he had power to forfeit the bail bond when the party failed to appear in 
accordance with its terms. 4. That a bond executed to secure the ap. 
pearance of the accused before the magistrate was not the character of 
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bond which the statute required to be returned to the District Court, 
though the penalty exceeded one hundred dollars. 5. That irregularities 
in the action of the justice were no ground for injunction while the 
remedy by appeal or certiorari existed. 6. That the judgment of the 
District Court, dissolving the injunction and rendering judgment in fa- 
vor of the State against the principal and surety in the bail bond for its 
amount, with ten per cent. damages for delay, was noterror. Garner v. 
Smith, 505. 

11. The power of the District Court to order a sale of the specific 
property levied on not determined by this opinion, the question not 
being presented by the assignments of error.* Jd. , 

JUSTICES OF THE PEACE. 

JURISDICTION, 7, 8, 10, 11. 


LAND. ° 
CONVEYANCE. EsTorPe., 4. 
CONSTITUTIONAL Law, 4, 5, 6, 7. EVIDENCE, 17. 


ESTATES OF DECEDENTS, 9, 10,13. JUDGMENT, 15. 

{. The acceptance by a son of a deed made to him by the father, 
which purports to convey title from the father to the son, and the as- 
sertion of ownership by the latter under such deed, does not estop the 
son from asserting title to the same land by inheritance from his mother, 
unless the deed from the father was made in lieu of the son’s interest in 
his mother’s estate. Collins v. Box, 190. 

2. In a suit for the recovery of land under title derived through the 
father of intervenor (who is defendant) where the intervenor claims by 
title derived by inheritance from the mother, it is error to exclude evi- 
dence showing that the intervenor, after the mother’s death, had received 
by gift or settlement from the father more than his distributive interests 
in the mother’s estate. Id. 

3. The failure to record, and subsequent destruction by the father of 
a deed made and delivered by him to his infant daughter, do not divest 
her of title in the land conveyed by such deed; nor does a subsequent 
deed by her father to a vendee, with notice, pass any title against the 
minor. Zhomas v. Groesbeck, 530. 

4. Although such deed may not have been made as part of a partition 
between the father and heirs of his deceased wife of the community 
property, still the deed from the father conveyed the half-interest, which 
interest, and the distributive share of the minor in her mother’s half, 

- should have been recovered in the suit against the subsequent vendee. 
Id. 

5. Nor will the minor be concluded by the fact that her father in- 
vested part of the money received from the sale in her name and for 
her benefit. Jd. 

6. The alternate or even sections of land reserved for the use of the 
State by the act of February 4, 1856, incorporating the Memphis, E} 


- 





a 






































INDEX. 727 
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° Paso and Pacific Railroad Company, when surveyed and delineated on 
the map of the district surveyor, ceased to be public land, and. cannot 
.again be regarded as a part of the public domain, so as to subject them 

to location. Kwechler v. Wright, 600. 

7. Such alternate or even sections were, by Section 3 of Article 10 of 
the Constitution of 1866, set apart as a part of the perpetual school 
fund of the State, and thus placed beyond the power of the Legislature 

a) to divert them to any other purpoze. Jd: d 

8. Section 6 of Article 9 of the present State Constitution also dedi- 
cates such alternate sections to school purposes, and no valid location of 
a land certificate could be made in pursuance of the act of August-12, 
1870, upon such alternate or even sections after they had been designated 
and surveyed under the railroad laws of the State. Jd. 

9. Section 5 of Article 10 of the present State Constitution cannot be 
construed to subject the ‘‘reserved sections” to location, but was in- 
tended to subject to location the ‘‘ odd sections” within the reserve of 
such railroads as had not complied with the terms of their charters, 
Id. 





LANDLORD AND TENANT. 
CHARGE OF Court, 8. 


LEGAL TENDER. . 
CONTRACT, 1. 


o 


LETTER OF CREDIT. 

1. An instrument as follows : 

‘‘ BROWNSVILLE, March 16, 1870. 

‘“The bearer hereof, Mr. Wm. Scanlan, is going through those parts 
with the object of purchasing mule stock. He leaves deposited in my 
hands the sum of eleven thousand one hundred ($11,100) dollars, which 
sum I hold subject to his order. 

y ‘“JoserpH San Roman.” 
Held, a special contract, and not negotiable. Roman v. Serna, 306. 

2. Letters of credit are special contracts, not to be treated as negotiable 
in the full sense and proper meaning of that term, nor to be construed ag 
actual acceptances of bills or orders drawn undér them, but rather as 
agreements to accept such as may be drawn in good faith and within 
the limits of the credit or deposit speeified. Jd. 

3. The exclusion by the court of evidence that the depositor had with- 
drawn his deposit upon which said paper was given, was error; so was it 
erroncous to instruct the jury that the possession of said paper was con- 
clusive evidence of the drawer having money on which he had authority 
to draw, unless it appeared from the evidence that the deposit had been 
previously withdrawn. Jd. 


LEX FORI. 
Foretan Law, 1, 2, 3. 
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LIEN. 
HloMESTEAD, 1, 2. 
JUDGMENT, 8. ° 
In case of an express lien or mortgage to secure the payment of differ 
-ent creditors, whose debts are due at the same time and are not by the 
mortgage or contract giving the lien placed on a different footing, neith 
er of such creditors is entitled to a priority over the others, and in 
‘general all of such creditors are necessary parties in a suit to enforce 
the lien. .WeDonough v. Cross, 251. 


LIQUIDATED DEMAND. 
CONTRACT, 1. 


ee canamineeatl 


LOCATIVE INTEREST. ‘ 
CONSTITUTIONAL Law, 4, 5, 6, 7 


MANDAMUS 


1. A mandamus will issue only when the duty to be performed is min- 
isterial ‘in its character; and when the duty is imposed upon the officer re 
quiring the exercise of judgment or discretion, a mandamus will not lie. 
Bledsoe v. Int. R. R. Co., 587. 

2. The word ‘ ministerial,” when applied to an official act, has refer- 
ence generally to an act done under authority of a superior ; and in this 
sense it could never apply to the chief executive witn respect to anything 
required by the legislative authority. Jd. 

3. The act of countersigning and registering the bonds by the Comp- 

treller contemplated by the charter of the International Railroad Com- 
pany was not a mere clerical or ministerial duty, but it was the duty of 
the Comptroller, as-well as of .the’Governor, to sec to it that the proper 
and necessary work to be done by the company before the bonds could 
issue under the law had been performed. /d. 
4. The District Court has not the power or authority under the Con 
i stitution to compel an officer of the executive department of the gov 
ernment to perform an official duty  /d. 

5. Under the former Constitution the supreme executive power was 
vested in the Chief Magistrate ; under the present Constitution it is 
vested in the entire body of magistracy composing the Executive De 
partment, with the powers of each separately defined. Jd. 

6. A mandamus will lie to compel the Commissioner of the General 
Land Office to perform a mere ministerial duty. Auechler v. Wright, 
600. 


MANDATE. 


PRACTICE IN SUPREME Court, 15, 17. 


MINORS. 
EVIDENCE, 1. 
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MORTGAGE. 

An instrument purporting to convey land which, upon its face, 
discloses that it was intended as a security that title should be made to 
another tract, and as indemnity against a lien. on such other tract, is a 
mortgage, though it may recite that upon failure to discharge the lien 
the instrument shall ‘‘ remain in full force and virtue as a deed.” Beale 
v. Ryan, 399 


MOTIONS. 
Estates OF DECEDENTS, 2 


MURDER. 
CHARGE OF CouRT, 2. 
CrmINAL Law, 10. 
CRIMINAL PROCEDURE, 14. 
1. See facts held by the court to constitute a case of murder in first 
degree. Hudson v. The State, 12. F 


NEW TRIAL. 
CRIMINAL PROCEDI RE, 11 


NOTARY PUBLIC. 
EvipeEnce, 10. 


NOTICE. 
CONVEYANCE, 1 . 
EstTATES OF DECEDEN’S, 11 


OFFICER AND OFFICES. 

CrmMINAL Law, 38. 

CRIMINAL PROCEDURE, 3, 4, 5. 

1. A mandamus will issue only when the duty to be performed is min- 
isterial in its character ; and when the duty is imposed upon the officer 
requiring the exercise of judgment or discretion, a mandamus will not 
lie. Bledsoe y. International R. R. Co., 587. 

2. The word ‘‘ ministerial,” when applied to an official act, has refer 
ence generally to an act done under authority of a superior ; and in this 
sense it could never apply to the chief executive with respect to any 
thing required by the legislative authority. Jd. 

3. The act of countersigning and registering the bonds by the Comp: 
troller contemplated by the charter of the International Railroad Com- 
pany was not a mere clerical or ministerial duty, but it was the duty of 
the Comptroller, as well as of the Governor, to see to it that the proper 
and necessary work to be done by the compaty before the bonds could 
issue under the law had been performed. Jd. 

OFFSET. 
EstaTEs OF DeceDENTs, 4. 
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‘ PARTIES. 
LIEN, 1. 
PRACTICE, 12. ‘ 


TENANT IN CoMMON, 2. 


PLEADING. 
ATTACHMENT, 2. ForEIGN LAw, 2. 
CRIMINAL Law, 6, 7, 8, 9. PRACTICE. 
EVIDENCE, 17. PRESUMPTIONS, 2. 


1. In a suit by an administrator for a debt due for property sold by 
him as administrator, te entitle the defendant to offset an approved claim 
owned by him against the estate, it is necessary that the answer show that 
defendant is the only creditor entitled to the fund to which he seeks to 
apply the offset ; or, if other creditors are interested in the fund, to state 
the extent and character of such other claims, so that the court may 
determine whether such relief can be allowed. Alford v. Smith, 77. 

2. While the court held an answer insufficient, and that exceptions to 
it were improperly overruled, yet the erroneous exclusion of material evi- 
dence offered to sustain such answer, Held, to be ground of reversak Jd. 

3. See this case for improper exclusion of a deposition upon an an- 
swer of the witness which, taken literally, would render the testimony 
irrelevant. Id. 

6 4. In a suit by anadministrator upon a note due the estate, the defend- 
ant cannot offset an approved claim against the estate without showing 
a necessity for the interposition of a court of equity to secure the ends 
of justice, or to prevent injury or oppression to the defendant. Rodd v. 
Smith, 89. 

5. In such suit it is error to allow the attorneys of the administrator 
to intervene, upon a contract with the plaintiff for a stipulated sum 
out of the recovery. Id. 

6. Fees for services as attorney for the administrator in resisting a mo- 
tion for his removal, if chargeable at all against the estate, should be es- 
tablished under the probate law; and they are subject to the same objec- 
tions, when presented by such attorneys, as other offsets pleaded by de- 
fendant in a suit by the administrator. Jd 

7. A plea tothe jurisdiction alleging the non-residence of the parties, 
and that the defendant had no assets in the State, not contradicted on 
the record, held to be good, and the action overruling it erroneous. 
Armendiaz v. Serna, 291. | 





8. That garnishees had not answered as to their indebtedness to the 
defendant, and that a suit was pending by defendant against a resident 
of the State, who, in his answer as garnishee, had denied owing defend- ] 
ant, do not rebut the denial of assets made in the plea to the jurisdiction. { 
Id. 

9. In a suit for specific performance of a parol contract for the convey- 
ance of land, a petition alleging payment of the purchase money, posses- 
sion of the land by the plaintiff, and valuable improvements madeé there- 
on; and the further allegation that the defendant had refused to make title 
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to the land in accordance with his contract ; Aeld, sufficient on general 
demurrer. Robinson v. Davenport, 333. 

10. The effect of a general demurrer is to put in question the suffi- 
ciency of the facts alleged, not the manner of stating such facts. Jd. 

11. When a charge of the court is complained of as being too gen- 
eral, but which is correct as far as it goes, the attention of the court be- 
low should be called to the point, so that the omission could be cor 
rected, if proper. Jd. 


PRACTICE. 
APPEAL. | ForEIGN Law, 1. 
AMENDMENT. JUDGMENT, 11. 
COMMITMENT. JURISDICTION, 10 
CRIMINAL Law, lL. x PLEADING, 11. 
CRIMINAL PROCEDURE. PRACTICE IN SUPREME CouRT. 
CONTINUANCE, 1, 2. PRESUMPTIONS, 3. 
Costs, 1. TENANT IN Common, 2. 


EVIDENCE, 12. 

1. Exceptions to the action of the court in overruling an application 
for continuance should be made to appear in a bill of exceptions, rather 
than in the shape of an order or judgment on the minutes. Bowman v. 
T he State, 8. 

2. See case held insufficient to authorize the district judge to admit 
to bail, under Paschal’s Digest, Article 2609, providing that a person 
in legal custody ‘‘ may be admitted to bail when it appears that any spe 
cies of confinement will endanger his life.” TZ'homas vy. The State, 6. 

3. Under the provisions of the Code of Procedure the objection that 
the grand jury was not legally constituted cannot be raised on a motion 
in arrest of judgment. It can be urged by challenge, and in no other 
way. IJTudson vy. The State, 12. 

4. The recitation in the record of an oath administered to the jury, 
different from that prescribed by statute in criminal cases, is error, and 
fatal on appeal. Martin v. T'he State, 19. 

5. No judgment can be rendered against a surety on a bail bond un- 
less judgment be at the same time rendered against the principal; nor can 
judgment be entered against one surety when there is no judgment, or 
discontinuance, as to his co-surety. Brown v. The State, 49. 

6. It is the duty of the court in felony cases, where insanity is inter- 
posed as a defense, to instruct the jury upon the principles of law ap- 
plicable to the case, whether asked or not. Thomas v. T he State, 60. 

7. See this case for discussion of the practice in District Courts in 
matters of probate. Alford v. Smith, 77. 

8. It is not improper for the district judge to correct the statement of 
facts before his approval, when satisfied that any of the evidence has 
been omitted. King v. Russell, 124. 

9. Permission given by the court to amend pleadings after both par- 
ties have announced ready for trial, though an irregularity not warranted 
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by law, furnishes no ground for reversal, when no time ™ asked by the 
party objecting to meet a new issue presented by the amendment Col- 
lins v. Box, 190. 

10. The county record of deeds should not be taken by the jury in 
their retirement to their room. /d. 

11. In asuit on note which, according to its terms, was given for land, 
if the petition correctly describe the land, and the defendant fail to an 
swer, judgment by default may be rendered foreclosing the vendor’s lien 
and directing the sale of the land, without the intervention of a jury. 
Bridges v. Reynolds, 204. 

12. But if it appear from recitals on the face of the note that the land 
had been conveyed by the purchaser to a third party before the execu 
tion of the note, no judgment ordering a sale of the land should be ren- 
dered in a proceeding to which the second purchaser is not a party. Jd 

13. It is not error to submit special issues in a charge to the jury if 
they be given in a clear and proper form on the issues raised by the 
pleading. Collins ¥. Cook, 238. 

14. Where improper evidence has been admitted without objection, 
it is the duty of the party whose interests are jeopardized by it to move 
that it be excluded from the consideration of the jury; if this isnot done, 
the objection to its admission, raised for the first time on motion for a 
new trial, will not be considered on appeal. Jd. 

15. If a cause of action appear under the laws of the forum, the de 
murrer thereto should be overruled. Armendiaz v. Serna, 291. 

16. When a charge of the court is complained of as being too general, 
but which is correct as far as it goes, the attention of the court below 
should be called to the point, so that the omission cduld be corrected, if 
proper. Robinson v. Davenport, 333. 

17. The action of the court below overruling a motion for continuance 
must be excepted to, and bill of exceptions taken, or the appellate court 
will not revise such action. Morris vy, Files, 374. 

18. It is improper to incorporate in the transcript an affidavit for con 
tinuance unless it be included in a bill of exceptions to the ruling of 
the courtthereon. Jd. 

19. On a trial involving title to land, when the question is presented 
whether an instrument in evidence is a deed or mortgage, it is the duty 
of the court to construe the instrument in charging the jury, and instruct 
them as to its legal effect. Beale v. Ryan, 399. 


PRACTICE IN SUPREME COURT. 


APPEAL, 9. 

JURISDICTION, 1, 2, 3, 4. 

PRACTICE, 17, 18. 7 

1. An agreement of counsel as to what the charge of the court was 
on the trial of a cause will not be regarded by this court on appeal, 
when the same is not authenticated by the approval of the district 
judge before whom the case was tried. Lockett v. The State, 4 
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2. On appeal froma final judgment against the sureties on a bail bond, 
the fact that the bond does not appear from the transcript to have been 
filed among the papers in the cause is no ground for reversal when no 
such defense was made in the court below, if the bond be substantially 
set forth in the judgment vs and the seire facias. Brown v. The 
State, 49. 

3. Nor can the fact that no formal approval of the bond was made by 
the sheriff be ground for reversal, if it appear that the bond was returned 
into court by the sheriff who took it; the taking of the bond by the 
sheriff and its return into court is a substantial approval. Jd. 

4. While the court held an answer insufficient, and that exceptions to 
it were improperly overruled, yet the erroneous exclusion of material 
evidence offered to sustain such answer, /cld, to be ground of reversal 
Alford v. Smith, 77. 

5. Though an instruction of the court may fail to presert properly the’ 
law of the case upon a question involved in the suit, yet, if it be plain 
from the evidence that the jury was not and could not have been misled 
by it to the injury of appellant, it will afford no ground for reversal. 
Albright v. Corley, 105. 

6. An affidavit filed in this court, having for its object to discredit a 
statement of facts made out and signed by the judge who tried the case 
below, cannot be regarded. Jd. 

7. Since the ratification of the amendments to the Constitution, on 
the twenty-fourth of January, 1874, the allowance of an appeal in 
criminal cases by one of the justices of the Supreme Court is unneces- 
sary. Smyrl v. The State, 121. 

8. When the time for perfecting an appeal from a judgment of the 
District Court rendered in a criminal cause had not expired before the 
twenty-fourth of January, 1874, the party was entitled to an appeal, 
without its previous allowance by one of the justices of the Supreme 
Court; he was relieved by the ratification of the amendments to the 
Constitution on that day from the condition previously annexed to his 
remedy. /d. 

9. This court will not entertain a motion presented at a former term 
to reform the decree or to correct the opinion rendered at such former 
term. Smith d& Cabiness v. Alston, 139. 

10. Nor will a general order of the former term continuing all cases 
not otherwise disposed of, have the effect of continuing such motion, 
or of conferring jurisdiction upon the court at the sueceeding term to 
alter or reform such judgment. /d. 

11. Dicta discussed: Courts and the members thereof only responsible 
for the correctness of the judgment, not Tor the course of argument by 
which such conclusion is reached; that, to a great degree, is left to the 
judge writing the opinion. Jd. 

12. The ‘‘injured female,” in prosecutions for seduction, is not a com 
petent witness for the prosecution; but if her testimony is not objected 
to when offered, or its introduction insisted on in & motion for a new 
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trial, the defendant will not be allowed to complain in the Supreme 
Court. Cole v. The State, 147. 

13. In trials for felony the court is required to charge distinctly the 
law applicabie to the case, whether asked or not; and a failure to do so, 
apparent on the record, is ground of reversal, whether assigned as error 
ornot. ld. 

14. After an order dismissing the writ of error, plaintiff was allowed 
until the next term to file a new error bond. Boggess v. Howard, 158. 

15. The official notice of the action of the Supreme Court to the dis- 
trict clerk after the writ of error has been perfected, is the mandate, and 
until the mandate is filed the clerk cannot issue execution; therefore, the 
issuance and filing of the mandate will be presumed, from the issuance 
of executions upon a judgment in the District Court, after the same 
has been affirmed on error. Black v. Epperson, 162. 

16. Prior to the repeal, January 28, 1860, of the 6th Section of the act 
concerning proceedings in the Supreme Court (Paschal’s Digest, Articles 
1583-1592), and under the repealed section, it was the duty of the plain- 
4iff in error to file the record within forty days after the perfection of 
his process in error, and the practice in this case was in accordance with 
the law in force at the date of said judgment in the Supreme Court. 
Ta. 

17. There is no prohibition on the issue of a second mandate, and 
the issuance of one is not inconsistent with the fact of a former one. 
Id. 

18. When a reversal of a judgment in a criminal case is sought on 
account of alleged error in overruling an application by defendant for 
continuance, exceptions should have been taken to the action of the 
‘court on the application. Jones v. The State, 188. 

19. When the accused fails to take, exceptions to the action of the 
court in overruling an application for centinuance, and afterwards an- 
nounces ready for trial, and the evidence for the State establishes beyond 
question the commission of the. offense, this court will not decide that 
there was error in overruling the application. Jd. 

20. While, in every question of disputed fact, any party interested in 
the estate or administration shall, on demand, be entitled to a jury, it 
must clearly appear, that the party demanded a jury upon the trial of 
such issue, to entitle him to a reversal of the action of the court below 
for the want of a jury trial. Leaverton v. Leaverton, 218. 

21. Where improper evidence has been admitted without objection, it 
isthe duty of the party whose interests are jeopardized by it to move 
that it be excluded from the consideration of the jury; if this is not 
done, the objection to its admission, raised for the first time on motion 
for a new trial, will not be considered on appeal. Collins v. Cook, 238. 

22. This court will not examine a record in another suit to ascertain 
an important fact which should be shown in the record under conside- 
ration. Armendiaz v. Serna, 291. 

23. A motion to dismiss for want of an error bond, under Article 1517, 
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Paschal’s Digest, where a supersedeas bond appeared in the record, over- 
ruled. That article does not require a cost bond where a swpersedeas 
bond has been given. Jd. . 

24. The appellate court wiil not set aside a verdict where there is evi- 
dence to support it, and not sufficient preponderance egainst it to author- 
ize this court to say the verdict is wrong, or against the law and evi- 
dence. Robinson v. Davenport, 333. 

25. See discussion of facts insufficient to allow the transcript to be 
filed after the time prescribed by statute. House & Co. v. Burnett, 346. 

26. Without a statement of facts, an assignment of error that the ver- 
dict is not sustained by testimony will not be noticed unless error going 
to the foundation of the action be manifest on the record. Morris & 
Morris v. Files, 374. 

27. A remittiitur of damages held to be excessive after the reversal 
by Supreme Court does not authorize the appellee to claim an affirm- 
ance of the judgment. Chadwick v. Meredith, 380. 

28. Exceptions to depositions must be preserved by bill of exceptions, 
to be revised in the appellate court. Cundiff v. McLean & Miller, 391. 

29. A plea in abatement will not be considered on appeal or error un- 
less the attention of the court below was called to it and a ruling thereon 
obtained. Beale v. Ryan, 399. 

30. Errors committed in the court below will not be made a cause for 
reversal of judgment unless they are distinctly specified in the assign- 
ment of errors. Coburne v. Poe, 410. s 

31. The exception to this rule heretofore announced, ‘‘ That objections 
which go to the foundation of the action will be considered, though not 
specially assigned as error,” limited to those cases where the matters of 
error are so obvious thatthe court would be doing injustice to sanction 

the judgment rendered below. Jd. 

32. Objections to the venue of a cause, made for the first time on a mo- 
tion for new trial, and based on the alleged unconstitutionality of the act 

/ creating the county in which the cause was tried, will not be con- 
sidered on appeal. Beazley v. Denson, 416. 

33. Though an appellant who has failed to object to instructions on 

the trial cannot generally avail himself of error in the charge on appeal, 

yet when the verdict of the jury has been made to turn upon an erroneous 








} charge, and the judgment upon the merits is thus founded in error, it 
will be reversed, though the charge was not complained of at the time. 
la 


34. A motion to dismiss an appeal because no appeal bond has been 
filed in accordance with law will not be considered unless the motion 
be made in accordance with Rule 26 of this court. Murchison v. Holly, 
439. 

35. All errors not assigned will be considered as waived, and when no 
errors are assigned the appeal will be dismissed. Jd. 

86. When the return to the writ of habeas corpus disclosed that the 
magistrate in assuming to finally try the relator, who was charged with 
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crime, had exceeded his jurisdiction, this court will examine witnesses 
concerning the accusation. Ke Parte MeGreie, 472. 


PRESUMPTIONS. 

JURISDICTION, 4). 

Win, 1, 2. 

1. Inasuit upon promissory notes, payable in dollars, where the defense 
pleaded is that by parol agreement they were payable in Confederate 
notes, it is not error to instruct the jury that the legal presumption is 
that the notes are payable in other currency than Confederate notes. 
Cundiff v. Campbell, 142. 

2. The production in evidence by a plaintiff of the note upon which he 
sues as assignee raises a prima facie presumption of the truth of an 
averment in his petition that it was transferred to him before maturity ; 
but no such presumption can exist in the absence of such an aver- 
ment. Coburne v Poe, 410. 

3. The presumption is in favor of the correctness of the ruling of the 

court in overruling a motion for continuance, unless the error is mani- 
fest by a bill of exceptions. Meredith v. The State, 480. 


PRINCIPAL AND SURETY. 

PRACTICE, 5. 

1. Upon an affirmance, on appeal or error, of a judgment, and against 
the sureties on the error or appeal bond, such surety, being liable, may 
at any time pay the judgment, and thereby become subrogated to all the 
rights of the creditor at the time of such payment. Bleck v. Epperson, 
162. 

2. The liability of the securities on a replevy bond executed in proceed 
ings under a distress warrant is limited to the amount found to be due 
on the claim to secure which the distress warrant was issued, and the costs 
of the suit; they are not liable to the extent of their bond for any other 
amount for which judgment thay be rencered against their principal in 
the same proceeding. Cramford v. Ilaqood, 395. 


PROBATE COURT. 


Esta tres oF DECEDENTS 


PROMISSORY NOTES. 
EVIDENCE, 18. 
PRESUMPTIONS, 1. 
1. A promissory note which binds the maker to pay “in gold, or its 

equivalent in United States currency,” entitles the debtor to pay either 
in gold or United States currency in amount equal to the value of the 
gold at the maturity of the debt, at the debtor's option ; but if the 
debtor fail to make a tender in currency, upon suit judgment may be 
rendered against him for gold, as a liquidated demand, without the 
intervention of a jury. ridges v. Reynolds, 204 
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PROMISSORY NOTES—Continued. 

CS 2. A promissory note was given for a claim in the hands of attor- 
neys for collection, and which was not surrendered by the attorneys, but 
retained by them, with consent of the maker of the note; the subsequent 
and unauthorized acts of such attorneys in collecting the claim would 
net put the other party in default, nor could such facts be pleaded as a 

defense in a suit upon such note brought by an endorsee. Cundiff v. 

SC MeLean & Miller, 391. ° 


te 3. It was error to charge the jury that a recovery could not be had 
is upon such note if the attorneys had not surrendered the claim; asubstan- 


tial compliance, accepted and acted on by the parties, would be a suffi- 
cient consideration to entitle the holder of such note to recover. /d. 





he : 
an PUBLIC DOMAIN. 
y3 CONSTITUTIONAL Law, 4, 5, 6, 7 
pr- 

PURCHASER. 5 
he e : 
i VENDOR’s LIEN, 10. 

PURCHASER IN GOOD FAITH. 

FRAUD AND FRAUDULENT CONVEYANCES, 6, 

st RAPE. — 
Ly CRIMINAL Law, 20. 
he 1. In a prosecution for rape, the character of the prosecutrix for chas- 
n, tity may be impeached by general evidence of her reputation, and not by 


evidence of particular instances of unchastity; nor can she be interro- 
gated as to a criminal connection with any other person except as to her 


rd 


1¢ previous intercourse with the prisoner himself ; nor is such evidence of 
ts other instances admissible. TPefferling v. The State, 486. 

er 2. While recent complaints by the person injured, her state and appear- 
in ance, marks of violence, and the condition of her dress, shortly after the 


alleged injury, may be proven as original evidence, it is error to admit as 
such the particulars of the complaint and the detailed statements of the 
injured party. Such testimony is limited to the purpose of supporting 
the veracity and accuracy of the prosecuting witness, if attacked. Jd. 

3. See facts held insufficient to justify a charge alone upon the offense 
of rape, omitting the distinctions between such crime and -_ minor of- 
fenses included in the indictment. Jd. 

4. To constitute an assault with intent to commit rape, there must be 


ts an intent, where force is used, to accomplish thereby the carnal know]- 
er edge of the woman by such force and against her consent. Jd. 

ne 5. See this case for discussion of the offenses included under the 
ne charge of assault with intent to commit rape. Jd. 

be 6. In prosecutions for rape, where the testimony of the injured party 
ne is unsupported by other evidence, it weakens her credit, but how far 


she is to be believed is left to the jury. Goss v. T’he State, 520. 
47 
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REASONABLE DOUBT. 
CRIMINAL Law, 4 


REGISTRATION. 
CONVEYANCE, 1. 
EVIDENCE, 10. 
LAND, 3. 


RELEASE. 
GUARDIAN AND WARD, 1. 


REMITTITUR. 
PRACTICE IN SUPREME Court, 27 


REPLEVY BOND. 
PRINCIPAL AND*SURETY, 2. 


RES ADJUDICATA. 
The opinion and reasoning for a judgment in the Supreme Court form 
no part of such judgment, nor is a judgment of reversal remanding for 
a new trial final between the parties, nor conclusive of their rights. 
White, Smith & Baldwin v. Downs, 225. 


SCHOOL FUND. 
CONSTITUTIONAL Law, 5, 6. 


SEARCH WARRANT. 
CRIMINAL Law, 3. 


SEDUCTION. - 
PRACTICE IN SUPREME Court, 12 
CRIMINAL PROCEDURE, 11. 


SELF-DEFENSE. 
CRIMINAL Law, .10. 


SEPARATE PROPERTY. 

While the laws of Spain and Mexico remained in force in Texas as to 
descent and distribution, the increase of cattle inherited by the children 
as part of the community of the deceased mother became, during the 
minority of the children, the separate property of the surviving father, 
and prior to the introduction of the common law (March 6, 1840) there 
was no statute changing the rights of the father in such property. 
Sparks v. Spence, 693. 


SHERIFF'S DEED. 
JUDGMENT, 3. 


SHERIFF'S RETURN. 
EVIDENCE, 11. 





Ee 
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SPECIAL ISSUES. 
PRACTICE, 13. 


SPECIFIC PERFORMANCE. 
JUDGMENT, 15. 
PLEADING, 9. 


STATEMENT OF FACTS. 
Practice, 8. 


STATE POLICE. 
CRIMINAL PROCEDURE, 3, 4, 5. 

STATUTE OF FRAUDS. . 
FRAUD AND FRAUDULENT CONVEYANCES. 


STAY LAW. 


JUDGMENT, 1. 


STOCK LAW. 
CrrMInAL Law, 15, 16, 17, 18. EVIDENCE, 15. 
CRIMINAL PROCEDURB, 9, 10. INDICTMENT, 9, 10. 


> => 


SUBROGATION. 
PRINCIPAL AND SURETY, 1. 


SUPREME COURT CLERKSHIP. 

1. The clerk. appointed by the Supreme Court on the eighth of De- 
cember, A. D. 1873, is continued in office by virtue of that appoint- 
ment, notwithstanding the amendments to the 2d, 38d and 4th Sections 
of Article 5 of the Constitution, which effected a radical change in the 
constitution of the court by changing the number of persons compos- 
ing it as well as their tenure of office. Supreme Court Clerkship, 1. 

2. The tenure of office of the clerk of the Supreme Court is deter- 
mined by the 5th Section of Article 5 of the Constitution, which was 
in no respect affected by the adoption of the Constitutional Amend- 
ments. Id. 

3. He derived his appointment, not from the members of the court 
as individual officers, but from their official action as the ‘‘ Supreme 
Court.” Id. 


TENANT IN COMMON. . 

VENDOR's LIEN, 9. 

1. The holder of the one of several notes given to the several devisees 
for the share to-each respectively (title bond only having been executed 
to the vendee), having taken possession, after maturity of the notes, of 
part of the land, could not be evicted by one of the other tenants in 
common, nor by one holding under proceedings to enforce the payment 
of one of the other notes against the land. McDonough vy. Cross, 251. 


. 
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TENANT IN COMMON—Continued. 
2. In an action by one claiming the whole tract of land, under pro- | 
ceedings by one of several devisees holding such notes, the other de- 
visees, or those holding such notes given to such devisees, could prop 
erly intervene and set up their rights. Jd. 


THEFT. : 
CRIMINAL Law, 5. \ 
CRIMINAL PROCEDURE, 2. 
EVIDENCE, 7, 15. 


TRIAL BY JURY. 
CONFESSION, 1, 2. PRACTICE, 3, 11, 14. 
EVIDENCE, 13. PRACTICE IN SUPREME Court, 20. 
See opinion in this case for facts concerning the misconduct of a 
jury which are pronounced inconsistent with a pure administration of 
law. Beazley v. Denson, 416. 


VENDOR AND VENDEE. 
CONVEYANCE, 2 


VENDOR'S LIEN. 

EstTATES OF DECEDENTS, 17, 18. 

PRACTICE, 11. 

1. The vendor’s lien arises by implication as a natural equity creating 
a constructive trust in the vendee, that he should not keep the estate 
without paying for it; it arises and exists at the time of the sale, and 
results from the sale on éredit without security. White, Smith & Bald 
win v. Downs, 225. 

2. The transfer by delivery of a note secured by the vendor's lien, 
payable to bearer, passes the lien. Jd. 4 

3. The transfer of a note payable to bearer, and secured by the ven- 
dor’s lien as collateral to secure a less sum than the note so transferred, 
carries with such transfer the lien, and also the right to priority of pay- 
ment out of the sum realized on such cullateral and the security therefor. 
Td. 

4. The vendor's lien is not lost by an unsuccessful suit by attachment 
upon other property, nor as between parties by any mere failure to sue. 
Id. 

5. A failure to obtain satisfaction at law has never been held good 
cause for refusal of equitable relief. Jd. 

6. The priority of payment out of a note and its security, which 
passes by the transfer of a note payable to bearer, and Secured as collat 
eral to secure a less sum, can be enforced as to the security against a lien 
of equal standing retained by the party so transferring such collateral. 
Ia. ° 

7. See discussion of facts in legal proceedings with reference to dili 
gence in asserting claims against an estate and against a security by one 
holding such claim as collateral. Jd. ‘ 
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VENDOR'S LIEN—Continued. 

8. The vendor's lien is an implied lien, a mere equity, incident to the 
contract for the sale of the land, if the purchase money be not secured 
otherwise ; but if an express lien is retained, or other security taken, 
unless it clearly appear that the implied lien is also retained, it is to be 
taken as waived. McDonough v. Cross, 251. 

9. While, as a general rule, the diligent creditor may have advantage 
over others of equal standing otherwise, still the vendor's lien for the pur 
chase money due one of several vendors for his undivided interest in the 
land sold can only attach to his own interest in the land, nor can it be en 
forced against the share of any of the other tenants in common holding 
a like security. Jd. 

10. The vendor’s lien is not affected by a mere change in the form of 
the security, and may be enforced against a purchaser at execution sale 


with notice of the lien. Dibrell v. Smith, 447. ° 
VENUE. 
PRACTICE IN SUPREME Court, 32 
VERDICT. : 
“CHARGE oFf Court, 9. P 
CRIMINAL PROCEDURE, 7. ‘ ‘ 


VOID AND VOIDABLE. 
JUDGMENT, 4, 6. 


WILLS. 

BURDEN OF PROOF, 1. 

EsTATES OF DECEDENTS, 6. 

1. The presumption in favor of the sanity of the maker of a deed or or- 
dinary contract does not apply on the probate of a will. Beazley v. Den- 
son, 416. 4 

2. When the estate is disposed of by will changing the course of de- 
scent and distribution, proof of the mental capacity of the testator has 
always been exacted as essential to the establishment of the will. Jd. 


WITNESS. 
Rapg, 6. 


WRIT OF ERROR. 
PRACTICE In SuPremME Court, 14, 15, 16, 23. 





